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ORDER

PER O.P. KANT, AM:

These two appeals by the Revenue are directed against two
separate orders, both dated 28/03/2017, passed by the learned
CIT(Appeals)-1, Noida [in short ‘the Ld. CIT(A)] for assessment
years 2009-10 and 2010-11. In both the appeals, identical
grounds have been raised by the Revenue in same set of facts and

circumstances, accordingly, both these appeals were heard
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together and disposed of by way of this consolidated order for the
sake of convenience. The grounds of the appeal in ITA No.

4373 /Del./2017 for assessment year 2009-10 are reproduced as

under:
1. That the CIT(Appeals)-I has erred in law and on facts by passing
a non-speaking order without going into the merits of each of the
issues involved.
2. That the order of CIT(Appeals)-I may be set aside with direction to
pass speaking order elaborating the facts and reasons.
3. That the appellant craves to leave, add, alter and amend any of

the grounds of appeal on or before hearing.

2. Briefly stated facts of the case are that the assessee filed
return of income on 26/09/2009 for assessment year 2009-10
declaring loss of % 6,92,02,587/- and on 25/09/2010 for
assessment year 2010-11 declaring loss of X 10,18,82,447/-. The
assessment under section 143(3) of the Income-tax Act, 1961 (in
short ‘the Act’) were completed for assessment year 2009-10 and
2010-11 on 23/12/2011 and 28/03/2013 respectively after
making certain additions/disallowances. Aggrieved, the assessee
filed appeals for both the assessment years before the learned
CIT(A). The Ld. CIT(A) in assessment year 2009-10 allowed the

appeal of the assessee observing as under:

“3. In view of the dispute between the appellant and Revenue my Id.
predecessor called for a report from the Id. A.O. and whereafter the
Id. A.O. vide his report dated 08/07/2015 which was duly
forwarded by the Id. JCTI, Range-2, Noida by his letter dated
11/09/2015, the Id. A.O. accepted the claims of the appellant to the
extent disallowance on account of shifting of expenses and in
respect of disallowance on account of capital expenses claimed as
revenue expenses to the extent of Rs. 47,40,024/- out of total
expenditure so claimed of Rs. 3,74,25,725/-. A copy of the report
was provided to the appellant for its necessary response and by its
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letter dated 10/03/2016 the appellant submitted that the remand
report is acceptable to the appellant.

In view of there being no dispute remaining between the parties the
present appeal is disposed in terms of the recommendations of the
id. A.O, by its remand report, The addition of Rs. 12,76,45,322/- is
therefore, deleted. The appellant gets relief to that extent. Regarding
the disallowance of Rs. 3,74,25,725/- the appellant gets relief to the
extent of Rs. 47,40,024/-. The appeal is disposed in terms of the
above.”

2.1 Similarly, in assessment year 2010-11, the Ld. CIT(A)

allowed the appeal observing as under:

“3. In view of the dispute between the appellant and Revenue my
learned predecessor called for a report from the learned A.O. and
where after the learned A.O. vide his report dated 29.06.2015 the
learned A.O. accepted the claims of the appellant. A copy of the
report was provided to the appellant for its necessary response and
by its letter dated 10.03.2016 the appellant submitted that the
remand report is acceptable to the appellant. In view of there being
no dispute between the parties the appeal is disposed in terms of
the recommendations of the learned AO. The impugned assessment
order is annulled. The appeal of the appellant succeeds and is
allowed.”

2.2 Aggrieved, the Revenue filed appeals before the Tribunal
raising the grounds as reproduced above.

3. At the time of the hearing, the learned counsel of the
assessee sought adjournment, which was rejected.

4. The learned Departmental Representative supported the
grounds and submitted that the learned CIT(A) has not passed a
speaking order and that too without going into merit of the
issues, whereas the learned counsel of the assessee relied on the
order of the learned CIT(A) and submitted that in remand report
proceedings, the Assessing Officer has accepted the claim of the
assessee and did not propose any additions/disallowance and,

therefore, the Revenue is not justified in filing the appeal.



ITA No. 4373 & 4374/Del/2017

5. We have heard the rival submission of the parties. It is
evident from the Para 3 of the impugned order for assessment
year 2009-10 that the Assessing Officer in remand report dated
08/07/2015 proceedings has accepted the claim of the assessee
regarding the additions and disallowance made in the assessment
order. The said remand report was duly forwarded by the
Supervisory Officer, i.e., Joint Commissioner of Income Tax,
Range-2, Noida, vide his letter dated 11/09/2015. A copy of the
said report was sent to the assessee for his comments. The
assessee in his rejoinder duly accepted the finding of the
Assessing Officer in the remand report. We find that nothing
contrary has been produced before us, which could show that the
Ld. CIT(A) has allowed the relief to the assessee in any
unreasonable manner. Though, admittedly the learned CIT(A) has
not mentioned the brief facts of the addition as well as brief
finding of the Assessing Officer in the remand report mentioned,
but that does not take away the substantial issue that the
Assessing Officer has accepted the claim of the assessee in the
remand proceeding. Before us, Revenue has not been able to
explain as why the appeal has been filed when the Assessing
Officer himself has accepted the claim of the assessee in the
remand report, which was endorsed by the Supervisory Officer
also.

6. We do not find any reason for filing the appeal by the
Revenue, once the Revenue has accepted the claim of the
assessee during remand proceeding. The Ld. CIT(A) has decided
the issue on the basis of the remand report of the Assessing

Officer duly forwarded by the Supervisory Officer. In our opinion,
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the stand taken by the Assessing Officer and the Supervisory
Officer in the remand proceeding is considered to be the stand of
the Revenue unless anything malafide is not found in the action
of the Assessing Officer in remand report. Since the Ld. CIT(A)
has decided the issue in view of the remand report of the
Assessing Officer, we do not find any infirmity in the order of the
Ld. CIT(A) on the issue in dispute for assessment year 2009-10
and accordingly, we uphold the same.

7. The facts and circumstances for assessment year 2010-11
are identical and, therefore, we uphold the order of the Ld. CIT(A)
for assessment year 2010-11 also.

8. In the result, both the appeals of the Revenue are dismissed.

Order pronounced in the open court on 28% February, 2020.
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